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Headlines One

REUTERS

Kentucky Clerk Still in Contempt of Gay
Marriage Order: Plaintiffs

September 22, 2015
Reporting by Steve Bittenbender; Writing by David Bailey; Editing by Miral Fahmy

A county clerk from Kentucky who went to jail rather than issue marriage licenses
to gay couples made material changes to the forms upon her return and is not in
compliance with a federal court order, lawyers for couples suing her said on Monday.

Rowan County Clerk Kim Davis should be ordered to allow the licenses to be
issued under the earlier format or the
clerk’s office should be put in receiver-
ship and fines imposed, the attorneys
from the American Civil Liberties Union
of Kentucky said in a federal court
filing.

The issuance of marriage licenses
to same-sex couples in Kentucky and
other states has become the latest
focal point in a long-running debate
over gay marriage in the United States.

Davis, 50, has said her beliefs as  Kim Davis addresses the media just before the
an Apostolic Christian prevent he from 8015 12 Sbenes 1o 1 fovan Soury St
issuing marriage licenses to same-sex  2015. REUTERS/Chris Tilley
couples. U.S. District Judge David
Bunning ordered her jailed for failing to issue licenses in line with a Supreme Court
ruling in June that made gay marriage legal across the United States.

Davis, who was jailed five days, was released on the condition that she not inter-
fere directly or indirectly with the issuance of marriage licenses. She returned to
work on Sept. 14.

Mat Staver, an attorney for Davis, said on Monday she has made a good faith
effort to comply with Bunning’s order.

“The ACLU’s motion to again hold Kim Davis in contempt reveals that their inter-
est is not the license but rather a marriage license bearing the name of Kim Davis.
They want her scalp to hang on the wall as a trophy,” Staver said.
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On Friday, the lawyer for Deputy Clerk Brian Mason, who has been issuing licenses
since Davis was jailed, told the court Davis confiscated the licenses upon her return
and gave him a document that removed references to Rowan County and Davis’ office
and required him to list his title as a notary public.

The changes run afoul of Bunning’s order, the filing by the lawyers for the plain-
tiffs said. At the minimum, she has created considerable uncertainty for marriage
applicants about their licenses and subsequent marriages, the filing said.

Bunning should direct that licenses be issued under the former format and the
office reissue the licenses issued in the past week that could be open to legal chal-
lenges, it said.

While Davis has said she does not believe the licenses issued are valid, their
legality has not been challenged in court. Bunning has said licenses issues while
Davis was jailed are valid and the governor has said he had no problem with altered
licenses, if the judge considered them valid.

Copyright © reuters.com
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What if Kim Davis Were an
Orthodox Jew?

Issuing Marriage Licenses to Same-
Sex Couples

In September 2015, a county clerk in Kentucky named Kim Davis earned inter-
national renown when she was imprisoned for refusing to issue marriage
certificates to engaged homosexual and lesbian couples. After spending five days
in jail, Ms. Davis was released, and she returned to work when an arrangement
was made such that all marriage licenses issued by her office would not bear her
name or official authorization.

Explaining her position, Ms. Davis said that even a license that she did not
directly issue, but which bears her name, effectively “authorizes marriage that
conflicts with God’s definition of marriage as a union between one man and one
woman [and] violates my deeply-held religious convictions and conscience. For
me, this would be an act of disobedience to my God... Whether I personally
issue the license or whether one of my deputies issues it, the result is the same.
The license is issued under the authority of Kim Davis, County Clerk of Rowan
County”

In the wake of the U.S. Supreme Court’s decision (Obergefell v. Hodges) on
June 26, 2015, holding that the right to legal marriage cannot be denied to same-
sex couples, and as opposition to homosexuality becomes increasingly taboo,
many have expressed concern that the rights of those opposing same-sex mar-
riage, including Orthodox Jews, may be threatened. The story of Kim Davis
could, potentially, portend similar problems for Jews refusing to participate in
activities that tacitly affirm the legitimacy of a homosexual union. In fact, already
several months before the Supreme Court’s landmark decision, the owners of a
small bakery near Portland, Oregon, were fined $135,000 for refusing to prepare
a wedding cake for a same-sex wedding.

These incidents underscore the urgent need for poskim to determine whether,
and to what extent, it would be permissible for a Jew to take part in a same-sex
couple’s marriage, including registration, wedding arrangements, and so on.

Unlike the vast majority of Torah laws, homosexuality is forbidden even
for gentiles, and taking part in a process that lends official approval to such
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70 HEADLINES 2: HALACHIC DEBATES OF CURRENT EVENTS

relationships could therefore potentially violate several halachic prohibitions
related to abetting or sanctioning sinful behavior. Specifically, we must consider
the possible violation of three prohibitions:

1. 5101 1N ®Y My N — “placing a stumbling block before a blind man”
(Vayikra 19:14), which refers to causing people to sin.

2. Ny 121Y y»on — lending assistance to help facilitate a sin. Even in situa-
tions in which my 195 does not apply, because the sinner can commit the
offense independently without any assistance, one is nevertheless forbid-
den to assist him in committing the prohibited act.

3. mywy nanun — “flattering” the wicked in a manner that suggests approval
of their wrongdoing.

Officiating at Weddings of Non-Observant Couples

We might compare this question to one that has already been addressed by
several halachic authorities, as to whether a rabbi may serve as pywymp 7701 at the
wedding of a non-observant couple who clearly have no intention of obeying the
laws of family purity, but who would not live together without getting married.
Would the rabbi’s participation in such a wedding be forbidden on the grounds
that it facilitates sinful behavior?

Rav Mordechai Yaakov Breisch addressed this question in Chelkas Yaakov
(E.H. 75), and ruled that a rabbi may officiate at such a wedding. He notes that
since the couple in any event will get married, whether or not the rabbi officiates,
this is comparable to a case of handing someone forbidden food to eat when he
could have accessed it through other means (x1n17 8120 ).

Rav Breisch at first questions this viewpoint, in light of the fact that if the
rabbi were to refuse to officiate, the couple would find a different rabbi to offi-
ciate, and that rabbi would be in violation of my »19%. The Mishneh Le-Melech
(Hilchos Malveh Ve-Loveh 4, cited in Pischei Teshuva, Y.D. 160) advances the
theory that one transgresses My 9% by facilitating a sin even if the individual
could commit the offense without his assistance, if the individual needs someone
else’s assistance. In other words, even if several people could potentially abet the
sinner, and thus no single individual is indispensable to the act, nevertheless,
whichever one of them facilitates the sin transgresses My »95. The context of
the Mishneh Le-Melech’s discussion is the case of a money lender who lends on
interest. The Mishneh Le-Melech asserts that the borrower transgresses 1y »1a%
by accepting such a loan, even though the lender would have certainly found
other Jewish borrowers. Since the sinner requires another person’s assistance
to commit the forbidden act, any person who facilitates the act violates 1y »ab,
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even though the sinner would have found someone else to help him commit
his sin.

Seemingly, Rav Breisch notes, we should apply that same logic to the case of
the non-observant couple seeking an officiating rabbi. Whichever rabbi agrees
to officiate would appear to violate 1y 119, despite the fact that another rabbi
would have been found to officiate if he refused.

Rav Breisch dismisses this argument, however, for several reasons. First, he
writes, we might distinguish between the case of a money lender, who might
not find a Jew willing to pay interest in violation of Torah law, and the case of
a non-observant couple, who would get married even if they could not find a
rabbi to officiate. The Mishneh Le-Melech might limit his ruling to a situation
similar to that of the money lender, where it is possible, albeit unlikely, that the
lender would be unable to find an abettor for his sin, and thus one who abets
his sin by borrowing on interest violates 11y na%. In the case of a couple wishing
to get married, however, they would get married with or without an officiating
rabbi, and thus a rabbi who agrees to officiate is not considered to have “placed
a stumbling block” before them.

Additionally, Rav Breisch notes, several poskim dispute the Mishneh
Le-Melech’s view, and maintain that the prohibition of my 195 does not apply if
the transgressor can find other people to facilitate his violation. One example
is a responsum of the Maharsham (2:184), in which he permits a Jew in Cracow
to lease a storefront property to a Jewish barber who would work on Shabbos.
The Maharsham does not even cite the Mishneh Le-Melech’s position, and rules
that since the barber will find another Jew to lease him property, my n19% does
not apply. Moreover, Rav Breisch contends that in the case of a non-observant
couple seeking an officiating rabbi, a rabbi might agree to perform the cer-
emony because he regards this as a mitzva, enabling a Jewish man and woman
to marry in a halachic manner. Thus, even if we were to conclude, in principle,
that officiating is forbidden, nevertheless, the couple would in all likelihood find
a rabbi who considers it permissible and even laudable. Rav Breisch argues that
the Mishneh Le-Melech’s position only applies to facilitating something which is
obviously prohibited, such as lending with interest. But in this case, where other
rabbis will reach the conclusion that officiating at the wedding is not prohibited
at all, there is no problem serving as the officiating rabbi since the transgression
of My 14aY is not inevitable.

This line of reasoning would likely apply to our discussion as well. Even if
the Orthodox Jewish clerk refuses to grant the homosexual couple their mar-
riage license, they will undoubtedly complete the registration process through a
different office, or they will live together without a marriage license. Therefore,
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it stands to reason that processing the registration request would not constitute
a violation of 1y nab.

A Shadchan’s Quandary

We still need to determine, however, whether this would violate the prohibition
of nay 1279 y»on. A possible precedent may be found in a responsum of the
Netziv (Meishiv Davar 2:32) which discusses the question of whether a shadchan
(matchmaker) may make a match between a man and woman knowing that they
will not observe the family purity laws. The Netziv cites earlier sources that limit
the prohibition of n1ay 1275 y»on to assistance lent to the sinner at the time of
the forbidden act, as opposed to lending assistance that helps facilitate a sin at a
later time. In light of this distinction, the Netziv asserts that suggesting a match
does not transgress this prohibition, since the couple will not violate the family
purity laws until much later. Moreover, the Netziv adds, lending assistance to
sinners is permitted for the purpose of earning a livelihood, and therefore one
who earns money from matchmaking is allowed to make matches that would
result in Torah violations.

Rav Moshe Feinstein cites the Netziv’s ruling in Iggeros Moshe (E.H. 4:87),
in discussing the question of officiating at a wedding of a couple who will not
observe the family purity laws. He notes that a distinction might be drawn
between matchmaking and officiating at the wedding, as the latter situation
should perhaps be regarded as assistance lent at the time of the sinful act.
Nevertheless, Rav Moshe adds, the Netziv’s ruling that y»on is permitted for
the sake of earning a livelihood would apply to a rabbi whose formal duties to his
congregation require him to officiate at weddings regardless of the couple’s level
of observance. Moreover, Rav Moshe points to the ruling of the Shach (Y.D. 151:6)
that the prohibition of y»on does not pertain to the case of a 1mm — a person
who rejects the authority of Torah law. The Dagul Mei-Revava (Y.D. ad loc.)
extends this position even further, claiming that y»on does not apply any time
one seeks to intentionally commit a sin. According to the Dagul Mei-Revava,
the prohibition of nay 121> y»on applies only to helping someone unwittingly
violate the Torah. Rav Moshe writes that this view can certainly be taken into
account to permit rabbis to officiate at the wedding of a non-observant couple,
especially when this is necessary for a rabbi’s livelihood.

It would certainly appear that this ruling would also apply to a clerk whose
job requires issuing marriage licenses even to homosexual couples. Since the
couple knowingly commits the violation, and since the clerk needs to issue the
license for his or her livelihood, the prohibition of y»on does not apply.
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Life-Saving Flattery

As mentioned, however, in addition to the prohibitions of 11y 119 and y»on, we
must also consider the possibility that issuing such a license might fall under
the prohibition of nann — flattering sinners. In order to determine whether this
is indeed the case, we must briefly explore the definition and parameters of this
prohibition.!

The Talmudic source of this prohibition is the Mishna in Maseches Sota (41a)
which recounts that the sages who had assembled in the Beis Ha-Mikdash once
complimented the sinful King Agrippas. The Gemara (41b) relates that a decree
of annihilation was issued against the Jewish People at that time, because they
flattered a wicked man.

The Sefer Ha-Yerei'im includes the prohibition of nonn in his listing of the
Torah’s commands (248), citing as the Biblical source the verse toward the end of
Sefer Bamidbar (35:33), yIrn nx 17nn x5, He defines the prohibition as follows:
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Whoever hears something sinful and improper, or sees something evil
and says that it is good, or remains silent, and this is not because of fear
for his body or property, but rather because of his evil-hearted nature,
or because he thinks to himself, “He might become angry with me and
fight with me, and all I will lose if he fights with me is his favor and
affection” — he is considered a flatterer.

According to the Yerei’im, the prohibition of nan, by definition, does not apply
to flattering for the sake of saving oneself from physical or financial harm. The
prohibition forbids engaging in flattery due to genuine approval of the individ-
ual’s sinful conduct or to earn that individual’s favor and affection. It is entirely
permissible to flatter a sinner when this is necessary to protect oneself.

Similarly, Tosfos (Sota 41b, qpannn Y3 n”1) write that flattery is permissible in
situations of danger, noting the incident recounted in Maseches Nedarim (22a)
in which Ula complimented a murderer on the way he killed somebody, in order
to protect himself from the killer, who would have otherwise killed him, too.
After the incident, Rabbi Yochanan assured Ula that he acted appropriately in
light of the life-threatening situation he faced.

1. The reader is referred to the first volume of Headlines, chapter 14, where the definition
of nonn is discussed at length in reference to the permissibility of voting for a political
candidate running on a platform that conflicts with Torah values.
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Surprisingly, however, Rabbeinu Yona takes a different view in his Shaarei
Teshuva (3:187-188). Rabbeinu Yona delineates nine different forms of forbid-
den nann, the first of which is forbidden even in the face of life-threatening
danger:
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The first category — the flatterer who discerns, sees, or knows that his
fellow has perpetrated evil, acted with deceit, or sinned through negative
speech or through abusive speech, and he flatters [the wrongdoer] with
an evil tongue, saying, “You did no wrong”... A person must expose
himself to danger rather than bear this guilt upon his soul.

Rabbeinu Yona proceeds to note the people’s flattery of Agrippas, which the
Gemara condemns despite the fact that they presumably complimented him in
order to protect themselves. Additionally, Rabbeinu Yona cites Moshe Rabbeinu’s
admonition to the newly-appointed judges in the wilderness, wx »an ymn x5
(Devarim 1:17) — that they should judge fairly and accurately even in the face
of threats.

The question obviously arises as to why one would be required to risk his
life to avoid violating nonn. It is generally assumed that the concern for human
life overrides all Torah prohibitions with the exception of idolatry, murder, and
sexual immorality. On what basis does Rabbeinu Yona forbid flattery even for
the sake of protecting one’s life?

The answer likely emerges from the comments of the Maharshal in his Yam
Shel Shlomo (Bava Kama 4:9), where he writes, 11500 »3 R 7710 127 MvY MOR
oY mxy onv 7m — “It is forbidden to distort the words of Torah, even in the
face of danger, and one must surrender himself for it” The Maharshal makes
this comment in reference to the story told in the Gemara (Bava Kama 38a) of
two Roman officials who were sent by the Roman government to study the Jews’
Torah. After these two officials studied with the Jews, they accepted everything
except for the law that absolves a Jew from liability if his ox kills a gentile’s ox,
but imposes liability upon a gentile whose ox gores a Jew’s ox. The Maharshal
notes that the Jews who taught these two officials informed them of these laws
despite the grave danger to which they would be exposed. Rather than alter the
content in order to protect the Jews from the hostility of the Roman authorities,
the scholars taught the Roman officials the truth. The reason, the Maharshal
explains, is because it is forbidden to distort the Torah even to protect against
life-threatening danger. He writes:
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Saying that one who is exempt is really obligated, or vice versa, would
be akin to denying the Torah of Moshe. What difference does it make if
it is one precept or the entire Torah?

Distorting even a single law of the Torah amounts to rejecting the Torah’s
authenticity, and thus constitutes heresy. As such, one is required to surrender
his life rather than falsify any part of the Torah.

This premise perhaps underlies Rabbeinu Yona’s ruling that nonn is forbid-
den even in the face of danger. In emphasizing the particular gravity of flattery,
Rabbeinu Yona writes:
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This nefarious flatterer is guilty of a grievous offense because he is not
zealous for truth, and instead resorts to falsehood, saying that evil is
good and turning darkness into light.

Flattery is a “grievous offense” because it distorts God’s law, misrepresenting
good as evil and evil as good. For this reason, in line with the Maharshal’s ruling,
Rabbeinu Yona maintains that flattery is forbidden even in situations of life-
threatening danger. Thus, Rabbeinu Yona cites as proof Moshe’s admonition
to judges not to fear the consequences of a truthful sentence. They must speak
the truth and issue accurate rulings that correctly reflect Torah law, even in the
face of danger.2

However, as noted earlier, Tosfos do not follow this view, but instead main-
tain that one is not obligated to surrender his life to avoid nann, drawing proof
from Ula’s flattery of a murderer. The question we need to address is whether
Tosfos” ruling indicates that they do not accept the Maharshal’s view that one
must risk his life to avoid distorting Torah law, or if some distinction may be
drawn between the Maharshal’s discussion and the situation faced by Ula.

Honoring a Sinner in the Synagogue

Rav Moshe Feinstein discusses Tosfos’ view at length in the context of the situ-
ation faced by a synagogue that wished to give honor to a prominent member

2. The source of Rabbeinu Yona’s comments is the Sifrei, cited by the Sefer Ha-Chinuch
(415):
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who had married a non-Jewish woman (Iggeros Moshe, O.C. 2:51). This member,
a wealthy physician, was exceedingly generous and actively involved in the com-
munity, whose members turned to him and relied upon him for assistance and
support. The congregation’s leaders were concerned that if they did not show
him honor in the synagogue, such as by inviting him to open the ark, he might
leave, denying the members access to this vital source of support.

Based on his analysis of Tosfos’ position, Rav Moshe permitted the congrega-
tion to give the man honor. Although one must generally surrender his life to
avoid distorting the Torah, as the Maharshal writes, Rav Moshe draws a subtle
distinction between explicit distortion of Torah and expressing approval of sin.
Ula did not explicitly say that murder is permissible; he complimented the mur-
derer for the “impressive” manner in which he slit the victim’s throat.? This could
be understood to mean that the killer acted in accordance with appropriate
protocols for people like him. Under normal circumstances, expressing approval
of sin in this manner is forbidden, but it is permissible for the purpose of saving
ones life. It is only the explicit distortion of Torah — such as stating clearly that
the Torah sanctions murder — that is forbidden even in the face of danger.

On this basis, Rav Moshe asserts that the entire prohibition of navun refers to
approving of sinful behavior. If this is done in a manner that explicitly distorts
Torah law, then it is forbidden even for the sake of saving one’s life, whereas
expressing approval without explicitly misrepresenting the law is allowed in
situations of danger. However, giving honor and complimenting a sinner for
his favorable qualities, when it is clear that he is not being commended for his
sinful conduct, is entirely permissible, and does not fall under the category of
nann at all.*

Clearly, Rav Moshe forbids lending tacit approval to sinful behavior except
when this is necessary to avoid danger. Thus, in the situation of a clerk process-
ing marriage licenses, it would seem that issuing a license to a homosexual
couple would be forbidden on the grounds of nann. Even though the clerk
issues the license simply as part of his or her job, nevertheless, doing so implies
approval of the marriage, and would therefore seemingly fall under the strict
prohibition of nann. Especially when we consider the public and permanent
nature of this expression of approval — a certificate that will be kept forever in

3. The Gemara relates that the killer turned to Ula and asked, >1ay mx> (“Did I do this
well?”), and Ula answered in the affirmative.

4. Rav Moshe does not discuss in this responsum Rabbeinu Yona’s ruling and how it may
be reconciled with the story of Ula. See Yad Ketana to Hilchos Deios (10:14), who sug-
gests a number of possible answers.
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the local government’s records — it seems clear that one would not be allowed
to participate in the issuance of such a document.

INTERVIEW

Rav Dovid Cohen
on Headlines with Dovid Lichtenstein*

To my mind, what she [Kim Davis] did was a great 'n wv1pp. If a Jew would ask
me what to do [in that situation], I would say that according to halacha, you are
required to do what she did, because of a Rabbeinu Yona...Rabbeinu Yona says a
person is obligated to give his life not to violate this sin [of na1n]. He maintained
that it’s a 'n "%n, and for 'n "% n, it's My Yx1 317 [one must give his life when
necessary to avoid violating this sin]. For a person to say, “It's OK. There’s such
a thing as marriage between identical sexes” — it’s a 'n %9'n, because the Torah
says it’s a foeiva [abomination]... I believe that halachically, if you're obligated
to let yourselves be killed, then certainly you're obligated to lose parnasa.

* Broadcast on 29 Elul, 5775 (September 12, 2015).





